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CORRECTEDCOPY TEXT (PARA 2) 

E.O. 11652: N/A 
TAG: EGEN, BL 

SUBJECT: BOLIVIA PROPOSAL FOR NEW AGREEMENT ON OPIC 

REP: LA PAZ 4406 

1. SUMMARY. THE BOLIVIAN OFFER (REPTEL) IS THE PIRST IN WHICH A 
MEMBER GOVERNMENT OF THE ANDEAN PACT PROPOSES TO CONCLUDE AN 
AGREEMENT WITH OPIC AND DECLARE IT CONSISTENT WITH THE PACT. THE 
BOLIVIAN PROPOSAL PROBABLY CONTAINS THE BEST WE ARE GOING TO GET 
ON THE KEY ISSUES OF SUBROGATION (A FIDUCIARY AGENT AS SUBROGEE) 
AND ARBITRATION (NOTHING). AN OPIC AGREEMENT WOULD SERVE US 
INTERESTS IN BOLIVIA AND PROVIDE A BASIS POR CONCLUDING SIMILAR 
ARRANGEMENTS WITH OTHER ANDEAN PACT COUNTRIES. THEREFORE, THE 
BOLIVIAN PROPOSAL POSES STARKLY POR THE USG WHETHER WE WISH TO 
PROVIDE INSURANCE ON THIS BASIS (PARTICULARLY MINUS ARBITRATION) 
OR WHETHER WE WISH TO DECLINE TO HAVE OPIC PROGRAMS AS AN 
INSTRUMENT OF US POLICY IN THE ANDEAN PACT COUNTRIES FOR THE 
IDEPINITE FUTURE. IF WE GO AHEAD, WE FACE THE SUBSEQUENT 
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QUESTION OF HOW TO ASSURE THAT OPIC AGREEMENTS IN THIS REGION 
WITHOUT ARBITRATION DO NOT UNRAVEL OUR EXISTING AGREEMENTS 
ELSEWHERE WITH ARBITRATION OR UNDERMINE WHAT RESIDUAL STATUS 
INTERNATIONAL ARBITRATION OR UNDERMINE WHAT RESIDUAL STATUS 
INTERNATIONAL ARBITRATION HAS GENERALLY. WE OPFER OUR VIEWS 
ON THESE QUESTIONS TO AID WASHINGTON'S DECISIONS-AND WE HOPE 
OTHERS IN ANDEAN POSTS WILL DO SO AS WELL. END SUMMARY. 
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2. BOLIVIA WANTS TO CONCLUDE AN AGREEMENT WITH OPIC AND THIS 
WILL NOT CHANGE UNDER THE NEW GOVERNMENT. BOLIVIA HAS GROWN 
AT A HANDSOME 5-6 PERCENT RATE OVER THE LAST SEVEN YEARS ON THE 
BASIS OF PUBLIC SECTOR INVESTMENT AND SHARPLY HIGHER TIN AND 
PETROLEUM PRICES. THERE IS GROWING RECOGNITION THAT THIS 
PATTERN IS REACHING ITS LIMITS AND THAT COMPARABLE GROWTH IN 
THE FUTURE WILL REQUIRE A REVIVAL OF PRIVATE INVESTMENT. AN 
OPIC AGREEMENT WILL HELP, ATOMSPHERICALLY, AND IN TERMS OF SOME 
SPECIFIC INVESTMENTS. (THE BANK OF BOSTON HAS PROPOSED A $50 
MILLION AUDIT FOR R El -ENDING TO INDUSTRIAL BORROWERS, SUBJECT 
TO AN OPIC GUARANTEE. GULF RESOURCES AND CHEMICAL CO. IS 
STUDYING A POTENTIAL INVESTMENT (ABOUT $100 MILLION) IN THE 
SOLAR DE UYUNI TO RECOVER POTASSIUM AND LITHIUM AND WILL NOT 
GO AHEAD WITHOUT OPIC INSURANCE. TESORO, OCCIDENTAL AND S.J. 
GROVES CO. ARE OTHER COMPANIES INTERESTED IN OPIC INSURANCE AND 
FINANCING.) IT IS FOR THIS REASON THAT BOLIVIA IS PREPARED TO 
STICK ITS NECK OUT IN DECIDING, ON ITS OWN AUTHORITY, THAT THE 
PRPOSED AGREEMENT IS CONSISTENT WITH THE ANDEAN PACT, EVEN 
THOUGH THE PACT ITSELF HAS BEEN UNABLE TO DECIDE THIS QUESTION. 
THIS IS AN ADVENTUROUS STEP FOR LITTLE BOLIVIA, NOT WITHOUT ITS 
RISKS. THE PROPOSED AGREEMENT'S PROVISIONS ON SUBROGATION AND 
DOMESTIC JURISDICTION IN DISPUTE SETTLEMENT, THEREFORE, PROBABLY 
REPRESENT THE LIMIT OF WHAT BOLIVIA BELIEVES IT CAN CONCEDE AND 
SELL TO ITS ANDEAN PACT PARTNERS. IF THIS WORKS, THE POLITICAL 
PROBLEM FOR OTHER ANDEAN PACT MEMBERS WOULD BE REDUCED TO 
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ACCEPTING THE BOLIVIAN PRECEDENT AND, THEREFORE, THE WAY FOR 
AGREEMENTS WITH OTHER MEMBERS WOULD BE OPEN. 

3. AN OPIC AGREEMENT WITH BOLIVIA WOULD SERVE OUR INTEREST IN 
PROMOTING DEVELOPMENT OF SOUTH AMERICA'S POOREST COUNTRY AND 
ALSO EXPAND SUPPLIES OF RAW MATERIALS SUCH AS TIN, TUNGSTEN, 

AND OIL. FUTURE GROWTH WILL, INDEED, DEPEND INCREASINGLY ON 
PRIVATE INVESTMENT. REVIVING BOLIVIA'S SMALL, DEFENSIVE AND 
UNDER-CAPITALIZED PRIVATE SECTOR IS GOING TO TAKE TIME AND EFFORT. 
IN THE SHORT RUN, AN OPIC AGREEMENT WITH BOLIVIA WOULD BE A 
FILLIP TO BOLIVIA'S STANDING IN THE CAPITAL MARKET AND A CON- 
TRIBUTION TO THE GENERAL ATMOSPHERE IN WHICH AN ELECTED GOVERN- 
MENT WILL TRY TO RESTORE CONFIDENCE AND REVERSE CAPITAL FLIGHT. 

4. IN LIGHT OF STEPS TOWARD RETURN TO CIVILIAN, DEMOCRATIC RULE 
IN BOLIVIA, PERU AND ECUADOR, AND COLOMBIA'S AND VENEZUELA'S 
DEMOCRATIC REGIMES, BREAKING THE OPIC-ANDEAN PACT STAND-OFF NOW 
WOULD BE EMINENTLY CONSISTENT WITH THE PRESIDENT'S POLICY OF 
SPECIAL RECOGNITION FOR COUNTRIES MOVING TO DEMOCRATIC RULE. 
SUCH A STEP WOULD CLEARLY BE SEEN AS THE U.S. MODIFYING ITS OWN 
TRADITIONAL STANCE TO ACCOMMODATE DEEPLY HELD LATIN AMERICAN 
VIEWS. 
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5. AS TO THE RISK OF INSURING WITHOUT PROVISION FOR INTERNATIONAL 
ARBITRATION, THE ANSWER LIES IN PART IN REVIEWING HOW OFTEN RESORT 
TO ARBITRATION HAS SETTLED AN OPIC CLAIM-A PRETTY THIN RECORD. 

THE OTHER PART OF THE ANSWER IS A GUESS AS TO HOW OFTEN THE VERY 
EXISTENCE OF THE ARBITRATION OPTION HAS INSPIRED NEGOTIATED 
SETTLEMENTS. GUESSES ON THIS POINT WILL VARY. BUT THE BRUNT OF 
THE ACTUAL RECORD ON ARBITRATION AND MOST GUESSES AS TO ITS 
DETERRENT EFFECT WOULD ADD UP TO A CONCLUSION THAT ON INSURANCE 
GROUNDS ARBITRATION IS NOT NECESSARY FOR A LOT OF INVESTMENTS IN 
A LOT OF COUNTRIES. 

6. YET SOME PROVISION FOR DISPUTE SETTLEMENT MECHANISMS BEYOND 
NATIONAL JURISDICTION-ARBITRATION, CONCILIATION OR WHATEVER- 
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MAY BE NECESSARY FOR SOME LARGE PROJECTS IN POLITICALLY SENSITIVE 
AREAS, SUCH AS EXTRACTIVE INDUSTRIES. ALSO, IF WE CONCLUDE OPIC 
AGREEMENTS IN THE ANDEAN AREA WITHOUT ARBITRATION, WE COULD BE 
FACED WITH REQUESTS, BASED ON MFN LOGIC, TO NEGOTIATE AWAY OPIC'S 
RIGHT TO ARBITRATION IN TOHER EXISTING BILATERALS. WERE THIS TO 
HAPPEN WE WOULD NOT ONLY BE GIVING UP A SPECIFIC RIGHT BUT A 
SIGNIFICANT NUMBER OF INTERNATIONAL AGREEMENTS PROVIDING FOR 
ARBITRATION THEREBY WEAKENING THE STANDING OF ARBITRATION AS AN 
ACCEPTED (SOMEWHERE) DISPUTE SETTLEMENT MECHANISM. WHILE WE 
SUSPECT THAT INTERNATIONAL LAWYERS HAVE EXAGGERATED WHAT 
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ARBITRATION IS REALLY WORTH THESE DAYS, IT IS WORTH SOMETHING. 

7. WE ARE SURE THAT WASHINGTON IS CONSIDERING WHETHER OUR STAKE 
IN THE STATUS OF ARBITRATION GENERALLY, ON THE ONE HAND, AND 
IN AIDING PRIVATE INVESTMENT IN THE ANDEAN PACT AREA, ON THE 
OTHER, CANNOT BE RECONCILED BY A MIDDLE COURSE: RECOGNIZING THAT 
THE KIND OF BILATERAL BOLIVIA PROPOSES WOULD BE GOOD ENOUGH EOR 
INSURANCE OF SOME INVESTMENTS-BUT NOT ALL. FOR EXAMPLE, WE 
COULD CONSIDER SUCH AN AGREEMENT AN ADEQUATE BASIS EOR INSURING 

-MANFACTURING INVESTMENTS 

-SMALL AND MEDIUM ENTERPRISES GENERALLY 

-FINANCIAL INSTITUTIONS 

-DEBT TRANSACTIONS WITH LARGER EIRMS 

BUT NOT 

-EQUITY INVESTMENT IN LARGE, PROMINENT FIRMS 
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-EQUITY INVESTMENT IN SENSITIVE SECTORS, MINERALS, ENERGY AND 
AGRICULTURE IN PARTICULAR. 

INSURANCE OF THE LATTER TYPE OF INVESTMENT WOULD REQUIRE 
SUPPLEMENTAL AGREEMENTS ON DISPUTE SETTLEMENT. (ALLOWANCE FOR 
SUCH SUPPLEMENTAL AGREEMENTS WOULD REQUIRE A DRAFTING CHANGE IN 
THE BOLIVIAN PROPOSALS.) 

8. NEEDLESS TO SAY, THE BOLIVIANS WOULD NOT BE HAPPY ABOUT THIS 
HALF LOAF, SINCE THEIR MOST PROMISING INVESTMENT OPPORTUNITIES ARE 
IN MINERALS AND ENERGY, AND SOME WILL BE LARGE AND SENSITIVE. 

BUT HALE A LOAF WOULD STILL BE VERY HELPFUL TO BOLIVIA, WHILE 
MAINTAINING AN INCENTIVE EOR CONTINUED USE OF ARBITRATION IN 
OPIC BILATERALS ELSEWHERE AND OUR POSITION ON THE ALUE AND 
STATUS OF INTERNATIONAL ARBITRATION. FROM THE LATIN AMERICAN 
PERSPECTIVE IT MAY ALSO BE MORE HEALTHY EOR THE US TO MEET 
THE ANDEAN PACT HALF WAY ON THE OPIC ISSUE RATHER THAN 
ACCEPTING THE PACT'S GROUND RULES AS A BASIS EOR BUSINESS AS 
USUAL. 

BOEKER 
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